


























































In re Trados Inc. Shareholder Litigation, ____________________ _ 

the MIP to ensure that management would benefit from a sale 
even if the common did not. 

To carry out his mission, Campbell recalled coming up with 
"three scenarios": (i) an immediate sale before the Company 
ran out of cash, (ii) a 12- 18 month managed sale that required 
at least $2-4 million in additional capital, and (i ii) a stand­
alone business plan requiring an indeterminate amount of 
investment. See Campbell Dep. II 17, 34-36; JX 235 at 18, 

20. In Campbell's assessment, "[h)alf of the board felt that we 
should just do something now, take the first offer." Campbell 
Dep. II 20. None of the VC directors wanted to invest in the 
Company to support a 12- 18 month sale, much less a stand­
alone business plan. Campbell was forced to raise venture 
debt because the "[VC] investors wouldn't kick another round 
[of investment) in to keep the lights on in December [2004)." 

!d. at 60. Actions speak louder than words, and the VC 
directors were tell ing Campbell they wanted out. 

*58 The contemporaneous documents overwhelmingly 

support this account. 33 It also comports with how VCs 
who found themselves at or beyond their typical hold period 
naturally would regard a seemingly sideways if not stumbling 
portfolio company. Yet at trial, the defendants offered closely 
coordinated testimony that contradicted the contemporaneous 
documents and, in Campbell's case, his earlier deposition 
testimony. Campbell changed his story on the witness stand 
to claim his mission did not include a sale, but rather was 
"to grow the business, give it vision and create a strategy for 
the long-term." Tr. II . He denied feeling that any directors 
were aggressive in seeking an exit. Tr. 119- 22. Whereas he 
previously saw Gandhi and Scanlan as the two directors who 
were most vocal and had de facto lead director roles, at trial he 
weakly recanted and suggested that he singled out Gandhi and 
Scanlan simply because of geographic proximity. Compare 

Campbell Dep. I 17, 25, with Tr. 11 3- 14. But Scanlan was 
on the East Coast, and Prang was the other director in Silicon 
Valley. The other defendants similarly insisted they were not 
interested in selling the Company during 2004 and early 2005, 

wanted to build the business and hired Campbell for that 
purpose, and were pleasantly surprised when SOL happened 
to come along. See Tr. 246, 250, 257 (Scanlan); Tr. 445 

(Gandhi); Tr. 486 (Laidig); Tr. 720-21 (Stone). 

33 See, e.g., JX 139 (Gandhi prompting JMP in early 

2004 to meet with Ganesan); JX 172 (Gandhi updating 

his partners in June 2004 that "[ w ]e have recruited a 

hard-nosed CEO whose task is to grow this company 

profitably or sell it.. .. Simultaneously, [JMP] has also 

been retained to explore the M & A options for the 

business. I would expect that the company is sold within 

the next 18 months (perhaps sooner)"); JX 211 (Scanlan, 

Gandhi, and Stone speaking with SOL in summer 2004); 
JX 276 (Gandhi updating his partners in December 2004 

that Campbell's "mission is to architect an M & A 

exit as soon as practicable"); JX 302 (Gandhi arguing 
to optimize for cash rather than pushing for a higher 

price); JX 310 at 000037 (Stone updating her partners 

in February 2005 that "[c]urrent options" were (i) sell 

to SOL now for approximately $60 mi llion, (ii) sell to a 
private equity firm as a package deal with Bowne, or (iii) 

sell in 18 months). 

The defendants' trial testimony on this point was a litigation 
construct. The contemporaneous documentary evidence and 
Campbell's far more credible deposition testimony, backed up 
by Budge, establish that the VC directors wanted to exit. They 
were not interested in continuing to manage the Company 
to increase its value for the common. They initiated a sale 
process and pursued the Merger to take advantage of their 
special contractual rights. 

ii. Transaction Negotiation And Structure 

Fair dealing encompasses questions of how the transaction 
was negotiated and structured. To analyze these aspects of the 
Merger requires an understanding of the MIP. 

VC-backed portfolio companies commonly adopt plans 
similar to the MIP to incent management to favor exits. 
See Carrots & Sticks, supra, at 5. Debate has raged for 
decades over whether similar severance arrangements at 
public companies advance stockholder interests. See, e.g., 

Henry F. Johnson, Those "Golden Parachute" Agreements: 

The Taxman Cuts the Ripcord, I 0 Del. J. Corp. L. 45, 51 

( 1985). From a judicial perspective, the answer depends on 
the facts. Here, the structure and operation of the MIP provide 
evidence of unfair dealing towards the common stock. 

Scanlan suggested a plan like the MIP in July 2004, and 
the Board authorized him to develop one. JX 200 at 4. In 
November *59 2004, the Board "authorized a Compensation 
Committee, consisting of Mr. Gandhi, Mr. Scanlan and Ms. 
Stone, to finalize the [MIP] and schedule [of recipients] .... " 
JX 261 at 5. In December 2004, Campbell and Budge 
presented the MIP to the Board, even though they and 
Hummel were the three biggest recipients. The entire Board, 
including Campbell and Hummel, unanimously approved it. 
JX 277. Not surprisingly, the MIP favored the interests of the 
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conflicted fiduciaries who initiated, designed, presented, and 
approved it. 

The MIP paid a percentage of the total consideration achieved 
in any sale to senior management, before any amounts went 

Deal Value 

< $30 million 

~ $30 million but< $40 million 

~ $40 million but < $50 million 

~ $50 million but < $90 million 

> $90 million but < $120 million 

~ $120 million 

JX 278. Although the MIP nominally provided for a range of 
deal consideration, SOL had offered $40 million forTrados in 
July 2004, when the Company had no CEO and was coming 
off a terrible first halfof the year. No one has contended in this 
case that any suitor would have paid more than $90 million 
for Trados. The real issue was whether management would 
get II % or 13%. 

As a practical matter, at deal prices below the preferred 
stockholders' liquidation preference, the preferred bore the 
entire cost of the MIP because the common would not be 
entitled to any proceeds. Nothing about that is procedurally or 
substantively unfair. See Jedwab, 509 A.2d at 598 ("[S]hould 
a controlling shareholder for whatever reason (to avoid 
entanglement in litigation as plaintiff suggests is here the case 
or for other personal reasons) elect to sacrifice some part of 
the value of his stock holdings, the law will not direct him as 
to how that amount is to be distributed and to whom."); see 

also In re Te/e- Commc'ns, 2005 WL 3642727, at* 14 ("[I]f 
Malone wished to be fair [to the minority holders of high­
vote stock], then he could have shared some part of the value 
of his own stock holdings."). Once the deal price exceeded 
the liquidation preference, however, the MIP took value 

away from the common. 34 At the time of the Merger, for 
example, the total liquidation preference was $57.9 million. 
The $60 million in consideration exceeded the preference, 
so without the MIP, the preferred stockholders would have 
received $57.9 million and the common stockholders *60 
$2. 1 million. With the MIP, management received $7.8 
million, the preferred stockholders received $52.2 million, 

to the preferred or the common. The percentage payout 
increased as the value of the deal increased as follows: 

MIP 
Percentage 

0% 

6% 

11% 

13% 

14% 

15% 

and the common stockholders received zero. To fund the 
MIP, the common stockholders effectively paid $2.1 mi llion, 
and the preferred stockholders effectively paid $5.7 million. 
As a result, the common stockholders contributed 100% of 
their ex-MIP proceeds while the preferred stockholders only 
contributed 10% ($5.7 million I $57.9 million). 

34 For simplicity, this decision refers to the MIP's effect 
on the common stock. It would be more precise to 
refer to its effect on the residual claimants, because the 
Series A and BB had the right to participate in any 
distribution to the common on an as-converted basis. 

That fact only becomes relevant in the event of a damages 
calculation based on diversion of merger consideration. 

This decision need not confront that issue, because 
diversion of merger consideration was not a theory that 

the plaintiff advanced at trial. 

There is no evidence in the record that the Board 
ever considered how to allocate fairly any incremental 
dollars above the liquidation preference. Until the Merger 
proceeds cleared the preference, each dollar was allocated 
between management and the preferred stockholders, with 
management receiving its assigned percentage and the 
preferred taking the rest. But once the consideration topped 
the preference, thereby implicating the rights of the common, 
the additional dollars were not fai rly allocated. All of the 
additional dollars went to management and the preferred. 
The common would not receive anything until the deal price 

exceeded the preference by more than the MIP payout. 35 
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35 This case does not present the question of what would 

have been a fair allocation of the cost of the MrP. The 

boundaries are clear: I 00% could come from proceeds 

that otherwise would go to the preferred stock (a scenario 

raising no fairness issues}, or 100% could come from 
proceeds that otherwise would go to the common stock 

(a scenario raising serious fairness issues). A range 

of intermediate allocations are possible and could be 
justified depending on the facts. 

The break-even deal value was $66.5 mi ll ion. At that 
point, the MIP payout would be $8.6 million, and the 
residual proceeds would be sufficient to pay the $57.9 
million preference. Above $66.5 million, the common 

100.0% 

90.0% 

80.0% -.. -·-

j 70.0% 
I.; 

• 60.0% 
I 
;- 50.0% - ---Q; 

' ~ 40.0% 
"& 
'#. 30.0% f--·---- .. 

20.0% 

10.0% 

0.0% ' . 
ss.o S6.0 57.0 58.0 S9.0 60.0 61.0 

For purposes of fair dealing, the MIP skewed the negotiation 
and structure of the Merger in a manner adverse to the 
common stockholders. In February 2005, the Board reached a 
consensus that Campbell would seek $60 million from SOL. 
See Campbell Dep. I 85, I 02. The defendants focused on this 
number after Campbell provided the waterfall analysis that 
Scanlan requested reflecting the allocation of deal proceeds 
at prices of $50, $60, and $70 million. See JX 299; JX 
325. The price target was also influenced significantly by 
lnvision's desire not to take a capital loss by selling below 
its pre-money entry price of $60 million. See JX 332. At 
that price, the preferred stockholders would receive back all 
of their capital and make a nominal profit. There was never 
any effort to explore prices above $60 million or to consider 
whether alternatives to the Merger might generate value for 

the common. 

would receive consideration, but would still fund the MIP 
disproportionately. For example, at $70 million, the MIP 
receives $9. 1 million, the preferred receive $57.9 mill ion, 
and the common receive $3.0 million. Without the MIP, 
the preferred would receive $57.9 million, and the common 
would receive $12. 1 mill ion. The common effectively fund 
the MIP with 75% of the consideration they otherwise would 
receive, retaining only 25%. The preferred stockholders 
would not lose a dime. The following graph shows the relative 
contribution ofthe common and the preferred at different deal 
values: 

*61 

' 
. --

% Contribution of Common 

'-~ 
--

- -- --·--

IJi O>ntn'6ution o]Pr~]. 

62.0 63.0 64.0 65.0 66.0 67.0 68.0 69.0 70.0 
lk•IValM 

Without the MIP, in a transaction that valued Trados at $60 
million, Campbell, Budge, and Hummel would have received 
nothing for their options, and Hummel would have received 
approximately $0.5 million for his common stock (excluding 
any participation by the Series A and BB). In confronting 
that reality, their personal financial interests would have been 
aligned with the interests of the common stockholders as 
a whole, giving them strong reasons to evaluate critically 
whether the Board should pass on the Merger and continue 
to operate Trados as a stand-alone entity with the prospect of 
a higher-valued exit in the future. Perhaps the Board would 
have reached the same decision, but the process would have 
been different. 
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The MIP changed mailers dramatically. In a transaction 
at $60 million, the MIP allocated $7.8 million to 

senior management, with Campbell, Budge, and Hummel 

collectively receiving $4.2 million. Instead of $0.5 million, 
Hummel's share was $1.092 million. The MIP accomplished 
this result by reallocating to the MIP recipients I 00% of the 

consideration that the common stockholders would receive in 

a transaction valued at $66.5 million or less. On top of that, 
the MIP's cutback feature ensured that to the extent any MIP 

participants might receive consideration at higher deal values 
in their capacity as equity holders, their MIP payout would 

be reduced by the amount of the consideration received. JX 
278 at 3. The combination eliminated any financial incentive 
for senior management *62 to push for a price at which 
the common stock would receive value or to favor remaining 

independent with the prospect of a higher valued sale at a later 

date. 

1211 The MIP converted the management team from 

holders of equity interests aligned with the common stock 
to claimants whose return profile and incentives closely 

resembled those of the preferred. Campbell and Hummel in 
fact acted and voted in a manner that served the preferred 
stockholders' desire for a near-term sale. Given its design and 
effect, the MIP is evidence that the Board dealt unfairly with 

the common when negotiating and structuring the Merger. 36 

36 The plaintiff did not try the case on a theory that the 
defendants breached their duty of loyalty by using the 
MIP to reallocate consideration from the common to 
the preferred and management, nor did the plaintiff 
seek damages for the class on that basis. As with 
other discretionary exercises of authority, the standard 
of fiduciary conduct requires that when approving 
employee compensation arrangements, directors must 
act to promote the value of the corpomtion for the 
ultimate benefit of the common stockholders. See supra 

Part II.A.I. Where, as here, a plaintiff has shown that the 
board lacked a majority of disinterested and independent 
directors, the standard of review is entire fairness. 
See Golllieb v. Heyden Chem. Corp., 91 A.2d 57, 58 
( 1952); Valeant Pharm. v. Jerney, 92 1 A.2d 732, 745-
46 (Del.Ch.2007). It would have been difficult for the 
defendants to prove that the MIP was fa ir. A logical 
remedy would have been for the class to recover its 
share of the considemtion that would have dropped to 
the residual claimants had the MIP been structured fai rly. 
The plaintiff, however, did not pursue this angle, likely 
because the resulting damage award would have been 
relatively small . 

iii. Director Approval 

Fair dealing encompasses questions of how director approval 

was obtained. Except for Laidig, all of the directors were 
financially interested in the Merger or faced a conflict of 
interest because they owed fiduciary duties to entities whose 
interests diverged from those of the common stockholders. 

The MIP played a role here as well, because it gave Campbell 
and Hummel a direct and powerful incentive to vote in favor 

of the deal. 

1221 The element of Board approval also encompasses 

how the directors reached their decision. A director's failure 
to understand the nature of his duties can be evidence of 
unfairness. See In re Trans World Airlines, Inc. S'holders 

Litig., 1988 WL 111271, at •5 (1988) {Allen, C.) (observing 

that special negotiating committee members who believed 

their only obligation was to determine fairness and not to 
maximize value for the common stock had an "imperfect 

appreciation of the proper scope and purpose of such a special 
committee"). Directors who cannot perceive a conflict or 
who deny its existence cannot meaningfully address it. See 

Geso.ff, 902 A.2d at 11 51 (treating "blithe acceptance" of 

representation by a conflicted attorney as "evidence of unfair 
dealing"); cf El Paso, 41 A .3d at 440, 446 (noting defendant 
directors' failure to recognize and address investment bank's 

conflict, which was referred to as a "potential conflict" or an 
"appearance of conflict"). The defendants in this case did not 

understand that their job was to maximize the value of the 
corporation for the benefit of the common stockholders, and 

they refused to recognize the conflicts they faced. 

During his deposition, Laidig volunteered that the Trados 

directors never considered the common stockholders: 

Q: ... Was it the best thing for the common stockholders to 
sell the company? 

Laidig: To tell you the truth, between common and 
preferred was only a topic which really popped up through 
this *63 court case. I didn't even remember this thing as 

being a debate or discussion on the board .... 

Q: You don't recall any discussion at the board level as 

between the interests of the common stockholders[?] 

Laidig: No .... It only once came up, you know, m 
conjunction with the stock option plan, you know, when we 

reduced the value. That's what I have a vague memory of. 
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Laidig Dep. 44-45; see also Tr. 498 ("I said very clearly, 
' [w]e did not discuss common versus preferred.'"). Laidig's 

deposition testimony comports with the documentary record, 
which does not reflect any serious consideration of the 
common stock or the divergence of interests between the 

common and the preferred. 

At trial, the defendants tried to sanitize Laidig's admission 

with a two-pronged response. First, Laidig changed his 

story, testifying that although his deposition testimony was 
accurate "at that point in time," he subsequently refreshed his 
recollection by reviewing documents. Tr. 480, 494; accord 

Tr. 498-99 ("Basically, you know, I went through all of the 
documentation which was hundreds of pages from the various 
board meetings and, you know, prepared myself for the court 

case knowing that you will always get to this point."); see also 

Tr. 490, 496. This review ostensibly enabled him to recall that 

the Board did discuss the distinction between the common 
and preferred stockholders and considered the interests of the 

common. Tr. 498-500. 

Of the "hundreds of pages" Laidig said he reviewed, he could 
recall only two documents that refreshed his recollection on 
this point: the minutes of the February 2, 2005 Board meeting 

and Scanlan's waterfall analysis. Tr. 496-97, 499- 501. The 
minutes do not reflect any discussion of the relative interests 

of the preferred and the common, much less a discussion of 

the Merger or alternatives to the Merger from the perspective 
of the common stock. When presented with the minutes 
on cross-examination, Laidig conceded this unavoidable fact 
and changed his story again to say that he recalled the 

discussion "based on my personal notes, which I take at 
board meetings .... " Tr. 502-03. No personal notes had 
been produced in discovery. In response to further cross­

examination, Laidig admitted that he no longer had his notes, 
and that he had not had them at the time of his deposition 

either. See Tr. 503. Like the minutes, the waterfa ll analysis 

merely depicts that the common stock receives nothing in 
deals valued at $60 million or lower. See JX 325. It does 
not reflect or suggest any analysis of the Merger or other 

alternatives from the perspective of the common stock. 
Laidig's performance at trial convinced me that his deposition 

testimony was candid and truthful. 

Second, the other directors tried to fix Laidig's admission 
by reciting in lockstep that they considered all of the 

Company's stakeholders, which necessarily included the 

common stockholders. 37 The chorus *64 sounded well-

rehearsed, but the individual verses mentioned justifications 
that happened to coincide with the directors' personal 

interests. Hummel, for example, said he favored the 

transaction in part because it would preserve Trados's 
technology, which he had developed and worked on for years. 
By having the Trados brand "still out there," he could "have 

it on [his] CY and so can the other founders." Tr. 649-
52. Stone considered Hg's "reputation" and the benefits that 

would inure to Hg from "seeing people remain employed." Tr. 
722. Gandhi thought about his duties to Sequoia's partners and 

its clients. See Tr. 41 7. The directors' stakeholder testimony 
reflected Chancellor Allen's timeless insight that "human 

nature may incline even one acting in subjective good 

faith to rationalize as right that which is merely personally 
beneficial." City Capital Assocs. Ltd. P'ship v. lnterco Inc., 

55 1 A.2d 787, 796 (Dei.Ch.l988). 

37 See Tr. 317 (Scanlan explaining "I viewed the operation 
as a whole in its best interests and all of its stakeholders 
and all of its shareholders as my duties."); Tr. 386, 

417- 18 (Gandhi stating his duty was to "maximize 
the value of the enterprise" for the benefit of "all the 
stakeholders"); Tr. 648- 50 (Hummel stating that "there 
were a lot of stakeholders" and that he viewed his duties 
as ensuring that "customers would continue to have 
access to [Trados] technology," that "people continue in 
jobs or, if they change jobs, that they would have success 
on their resume," that "morally and ethically, for me it 
was important that the money I've raised ... that we pay 
that money back," and that "[t]he Trados brand is still out 
there"); Tr. 734-38 (Stone testifying that she represented 
"all stakeholders" and her interest was to "maximize 
the value of the entity"); Tr. 788, 900 (Prang sought to 
"maximize the value of the corporation" for the benefit 
of "the company and all stakeholders"). 

The Board's ex post embrace of stakeholders did not 
in actuality encompass any consideration of the common 

stockholders. When pressed, the directors could not recall 
any specific discussion of the common stock, and they could 

not comprehend the possibility that the economic interests 
of the preferred stockholders might diverge from those of 

the common. See Tr. 29 1-92, 317- 18 (Scanlan); Tr. 419 
(Gandhi); Tr. 738 (Stone); Tr. 900 (Prang). Gandhi was 

particularly strident: 

[P]eople ultimately wonder about 
this, the preferred versus common 
and the conflict. There's no conflict. 

When ... a venture capital firm makes 
money, they only make money in 
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scenarios where they're ... converting 
to common shares. I think like a 
common shareholder because the great 
investments mean the common did 
phenomenally well and, therefore, I 
did well. We never made money on 
preferred instruments. Preferred for 
us, .. . [is] a thinly veiled version 
of common. It gives you a couple 
little rights: you're a minority investor. 
You can't tell anybody what to do, 
there's no control. You get to be on 
the board as one board member; and 
you have to use persuasion, influence, 
and good reasoning and arguments 
more than anything else. There's no 
control provision at all. Maybe there's 
some negative control provisions, like 
they have to ask you if they sell the 
company or something like that. 

Tr. 390-91 ; accord Tr. 417 ("I understand people talk about 
conflicts and things like that. Over a long period of time over 
a lot of companies, there's much more consistency there than 
there's conflict."). 

Conflict blindness and its lesser cousin, conflict denial, 

have long affiicted the financially sophisticated. 38 Given 
the directors' intelligence, educational background, and 
experience, I believe they fully appreciated the diverging 
interests of the VCs, senior management, and the *65 
common stockholders. Despite this reality, the defendants 
did not consider forming a special committee to represent 

the interests of the common stockholders. 39 See Tr. 289 
(Scanlan); Tr. 485-86 (Laidig); Tr. 658 (Hummel); Tr. 904 
(Prang). They also chose not to obtain a fairness opinion 
to analyze the Merger or evaluate other possibilities from 
the perspective of the common stockholders. See Tr. 218 
(Campbell); Tr. 277- 78 (Scanlan); Tr. 388-89 (Gandhi); Tr. 
500 (Laidig); Tr. 658- 59 (Hummel); Tr. 904 (Prang); Tr. 
962 (McClelland). At trial, the defendants uniformly cited the 
cost of a fairness opinion, mentioning figures typical ofbulge 
bracket institutions and their aspiring competitors. But no one 
appears to have explored the possibility contemporaneously, 
even afier SOL's counsel expressed "concerns over [the] 
common stockholders ... not getting any consideration," JX 
392 at 40092, and questioned whether Trados needed a "JMP 
fai rness opinion .... " JX 457 at 47624. One can remain 
appropriately skeptical of the value of fairness opinions while 

at the same time recognizing that an outside analysis of the 
alternatives avai lable to Trados would have improved the 
record on fair dealing. Taken as a whole, the manner in which 
director approval was obtained provides evidence of unfair 
dealing. 

38 

39 

See, e.g., Thunnan W. Arnold, The Folklore of 

Capitalism 293- 95 ( 1937) (Charles Hayden testifying 
that no conflict arose from his simultaneous roles as 

(i) chainnan of the board of Cuban Cane Sugar Corp. 
("Cuban Cane"), (ii) head of Hayden & Stone, the 

investment bank which sold Cuban Cane's defaulted 

bonds, and (iii) director of Chase National Bank and New 
York Trust Company, both creditors of Cuban Cane, 

which insisted on security for their loans at Hayden's 

recommendation shortly before Cuban Cane defaulted 
on its bonds (quoting SEC Report On The Study And 
Investigation Of The Work, Activities, Personnel And 

Functions of Protective Committees 457- 62 (May 10, 

1937))). 

The decision not to fonn a special committee had 

significant implications for this litigation. The Merger 
was not a transaction where a controller stood on 

both sides, and the plaintiff did not challenge Laidig's 

independence or disinterestedness. If a duly empowered 

and properly advised committee had approved the 

Merger, it could well have resulted in business judgment 
deference. Admittedly, under those circumstances, the 
plaintiff likely would have found reason to criticize 

Laidig. 

iv. Stockholder Approval 

Finally, fai r dealing encompasses questions of how 
stockholder approval was obtained. The defendants never 
considered conditioning the Merger on the vote of a majority 
of disinterested common stockholders. See, e.g., Tr. 508-
09 (Laidig). The vote on the Merger was delivered by 
the preferred, who controlled a majority of the Company's 
voting power on an as-converted basis, and other "[l]arge 
[f]riendlies," such as Hummel. See JX 419. Hummel 
originally was entitled to 12% of the MIP, but when he 
seemed to be having second thoughts just before the Merger, 
his MIP percentage was increased from 12% to 14%. See JX 
379. Two days later, Budge described Hummel as "obviously 
a lock" to vote in favor of the Merger. JX 390. Other common 
stockholders reached different conclusions. One of the largest 
common stockholders, Microsofi, abstained because it could 
not stomach "the economic result" of the Merger, i.e. the 
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fact that it would receive nothing. JX 513. The plaintiff, who 
owned 5% of the common stock, sought appraisal. 

"Stockholders in Delaware corporations have a right to 
control and vote their shares in their own interest." Bershad 

v. Curtiss- Wright Cmp., 535 A.2d 840, 845 (Del.l 987). 
"They are limited only by any fiduciary duty owed to 
other stockholders. It is not objectionable that their motives 
may be for personal profit, or determined by whim or 
caprice, so long as they violate no duty owed [to) other 
shareholders." !d. The fact that the preferred stockholders 
voted in their own interest is therefore not evidence of unfair 
dealing. The failure to condition the deal on a vote of the 
disinterested common stockholders is likewise not evidence 
of unfairness; it simply deprives the defendants of otherwise 
helpful affirmative evidence of fairness. The effect of the MIP 
on Hummel's voting preferences, however, provides some 
additional evidence of unfairness. 

*66 b. Evidence Pertinent To Fair Price 

In contrast to the evidence on fair dealing, which decidedly 
favored the plaintiff, the evidence on fair price was mixed. 
Consistent with the amount of consideration that the common 
stockholders received in the Merger, the defendants strived at 
trial to demonstrate that the common stock had no value. As 
with their trial testimony on issues relevant to fair dealing, the 
defendants adopted aggressive positions that were contrary to 
the contemporaneous documents and their earlier testimony. 
But as will be seen in the unitary fairness determination, their 
evidence on price fairness was ultimately persuasive. 

i. Trados's Dire Situation 

To prove that the common stock had no value, the defendants 
tried to depict Trados as a failing entity without cash, a 
business plan, or an addressable market. Each contention had 
a kernel of truth, but the directors exaggerated to the point of 
caricature. 

One of the directors' themes was that without a sale to SOL, 
Trados could not self-fund its business plan, would have run 
out of cash within 90 to 120 days, and then would have 

entered bankruptcy. 40 At one point during their efforts to 
sell the Company, bankruptcy was a real risk, but that was 
in summer 2004 when Trados faced a cash crunch after its 
losses during the second quarter. If Trados had suffered a 

third quarter similar to the second, it would have run out of 
cash. Campbell, however, recognized the problem and moved 
to address it. He obtained venture debt financing, thereby 
solving the near-term issue. He also took steps to right size the 
Company, improve its cash conversion cycle, and reduce its 
working capital. He succeeded, as shown by the decision to 
defer drawing the second tranche of the Western Tech facility. 
Thanks to Campbell's managerial acumen, the Company's 
cash position improved substantially and during the first half 
of2005 stayed above $5 million and ahead ofbudget. 

40 See Tr. I 6 (Campbell testifying Trados could "run out of 
cash within the next 90 to 120 days"); Tr. 249 (Scanlan 
testifying Trados was "bleeding'" and "didn't have a 
runway"); Tr. 390 (Gandhi testifying Trados would have 
gone "bankrupt"); Tr. 649 (Hummel testifying Trados's 
"outcome was highly likely ... bankrupt(cy]"); Tr. 722 

(Stone testifying Trados was in a "death loop"); Tr. 
779, 791 (Prang testifying Trados would "be out of 
business"). 

Campbell also improved the Company's operations. Before 
he entered the picture, Trados budgeted a third quarter loss 
of $1.4 million. Arriving with only one month left in the 
quarter, Campbell cut the actual loss to $0.9 million, then 
turned in a fourth quarter that achieved a "record profit" 
of $1.1 million. JX 23 1; JX 318 at 4. Stone reported to 
Hg that Trados finished "the year well- ahead of forecast," 
Campbell was "performing well," product development was 
"on track," and the pipeline looked "fine." JX 310 at 000033. 
Trados's performance during the first half of 2005 showed 
that Campbell had stabilized the Company. During the first 
quarter, Trados made its revenue budget and was profitable. 
During the second quarter, Trados continued to exceed budget 
for revenue and operating income. See JX 372; JX 394. ln 
May 2005, Stone reported to Hg that "[fjor the first time, 
the business is ahead of budget in all key areas and has a 
seemingly good pipeline. Q I was a record quarter and the 
business has made a profit." JX 393 at 00005 1. Although 
Trados nominally missed its revenue budget in June by $1.8 
million, JX 447, this was only because Trados management 
intentionally delayed product shipments so that SOL *67 
could book the revenue after the Merger closed. But for the 
revenue manipulation, Trados would have met or exceeded 
its revenue budget in each month of 2005. Contrary to the 
defendants' exaggerated trial testimony, the Company was not 
headed for a cliff, and there was a realistic possibility that it 
could self-fund its business plan. 
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Along similar lines, the directors attempted at trial to disavow 
the business plan itself, and they were particularly cri tical of 
GIS. Campbell claimed at trial that he "invented" GIS, that 
Trados had no products to support it, and that developing 
a product from scratch would have required $15 mi ll ion of 
additional investment. Tr. 62. Scanlan denigrated GIS as 
Campbell's attempt to "make up an idea for a new business 
plan .... " Tr. 300. Prang called it "nothing," just a "couple 
of slides." Tr. 784. Gandhi went the farthest, describing it 
as "fantasyland." Tr. 378; accord Tr. 420 ("There's no GIS. 
GIS is a fantasy."); Tr. 423 (GIS was a "phantom" and "made 
up .... "); Tr. 424 (GIS was a "whisper" or"glimmer" of"some 
kind of idea."). He even claimed that for SOL to have paid 
anything for the Company based on GIS was "unfair to the 
buyer." Tr. 389. 

The directors' trial testimony contrasted sharply with 
their depositions, when they could not remember whether 

Campbell even presented a business plan or if the Board 
discussed it. See Scanlan Dep. 129-30; Gandhi Dep. II 92-
93; Stone Dep. 11 8- 19; Prang Dep. 116. Campbell's efforts to 
downplay his GIS plan conflicted with other testimony, where 
he admitted that he and others at Trados put "a lot of hard 
work" and "a lot of good work" in the plan. Tr. 62, 95-97. 
Campbell also believed that Trados was executing on the GIS 
vision. Tr. 176-77. 

Hummel saw value in the business plan. As he credibly 
explained, GIS was Campbell's shorthand for the enterprise 
content management space where he thought Trados could 
command the highest multiple for its business. This involved 
completing a transition from traditional desktop vendor 
to enterprise software provider with the added concept 
of content management. Before Campbell arrived, Trados 
was widely perceived as a services business for individual 
translators, but that business had become commoditized, was 
not covered by any analysts, and appeared vulnerable to 
continuing technological erosion. GIS was an "attempt to 
somehow ... communicate to the market the importance of 
multilingual content" and to present Trados as offering a 
content management solution. Tr. 558. By continuing the shift 
to enterprise products and emphasizing that aspect of the 
business, Campbell believed the Company could grow and 
command a higher multiple. 

Contemporaneous documents show that Campbell was 
making progress in repositioning the Company. During the 
first half of2005, Trados issued press releases and produced 
case studies to rebrand itself in the GIS space, and three 

market analysts issued reports on Trados. See, e.g., JX 625; 
see also JX 540 at I (discussing post-Merger marketing 
"initiatives"). Trados had enterprise products, and a May 
2005 internal management presentation discussed delivering 
"GIS prototype functionality" as one ofTrados's "Q2 Product 
Development Objectives." JX 416 at I. The project was "on 
plan." !d. 

SOL saw value in the business plan and GIS. Campbell 
testified that SOL insisted on a non-compete because SOL 
feared that Campbell would take his business plan, get 
funding, and "be directly competitive in a very bad way to 
SOL." Tr. 99- 1 00; accord Tr. 192 ("SOL liked the vision. 
They liked *68 the vision a Jot. They felt they needed 
me ... on the [SOL] board to help roll [GIS] out."). Post­
closing documents establish that SOL embraced and pursued 
GIS, albeit with one word substitution: SOL called it Global 
Information Management, or "GJM." See JX 530 (SOL 
marketing materials discussing GIM); JX 540 (same); JX 

548 at 7 (SOL's 2005 annual report emphasizing GIM); JX 
531 at 2 (analyst report stating that "Global Information 
Management Spells a Much Bigger Market" for SOL). The 
February 2005 plan was not a sure thing, and GIS was the 
riskiest part, but it was viable. 

The directors' third theme was that Trados could not grow 
because it operated in a stagnant niche market. Campbell 
estimated that Trados's addressable market, given its existing 
resources, was $65 million. JX 309 at 35747. Prang believed 
the market was "much less than that," around $50-55 million. 
Tr. 467. Gandhi again was the most extreme, calling it 
a "nonmarket." Tr. 371- 75; see also Tr. 386 ("I think 
that [Trados's] existing market was going to have a higher 
likelihood of declining versus growing."); Tr. 411 ("[T]he 
desktop market was limited and probably declining .... "); Tr. 
380 ("I don't care if you're talking about 5 or I 0 percent 
growth. That's flat in Silicon Valley .... [T]hat's a 1 times 
revenue [valuation], if you can get it."). 

Here too, the documents told a different and less one-sided 
story. !DC, a market research firm, thought the market was 
more substantial. See JX I 00 (!DC "expects the worldwide 
revenue for translation/globalization software tools to be 
$147 million in 2002 .... The market is now forecast to 
increase to $247 million in 2007, an II % [CAGR] .... "); JX 

156 (!DC "expects the worldwide revenue for translation/ 
globalization software to be $158 million in 2003 .... The 
market is now forecast to increase to $238 million in 2008, 
an 8.6% [CAGR] .... "). In business presentations, Trados 
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estimated that the market was more significant than the 
directors claimed at trial. See JX 169 at 3 (Trados presentation 
to Microsoft describing market potential of $250 million 
from translation departments and service providers); JX 220 
at 9 (Trados presentation to Oocumentum incorporating 
IDC forecast of worldwide translation/globalization software 
revenue). Stone and SOL both perceived the market to be 
bigger. See JX 310 at 000037 (Stone noting in an update 
to her partners that Trados's market was $100 mill ion and 
growing at 5%); JX 511 at II (SOL calculating market size 
as $175 million, consisting of machine translation, translation 
memory, and other services, and growing to $263 million 
by 2009). Even Campbell's assessment of a $65 million 
addressable market was not as bleak as the directors claimed 
at trial: the bulk ofTrados's addressable market-$45 million 
-was in enterprise software, where Trados only held 26% 
of the market and therefore had some room for growth. 
See JX 309 at 35749. The broader language services market 
was orders of magnitude bigger. See JX 53 1 at 2 (analyst 
commenting on the Merger and noting that "language services 
rings up over US$8 billion in outsourcing per year"); JX 48 
at 3, 13-14 (Wachovia estimating translation market in 200 1 
at $ 11 .5 billion). 

The threat of bankruptcy, the viability of the business plan, 
and the size of Trados's market were all concerns, but the 
directors' portrayal at trial was overly strident. In evaluating 
fairness, I have taken these issues into account, but as risks 
rather than mortal crises. 

H. Fair Market Value Determinations For Option Grants 

To prove the contrary proposition that the common stock 
had value, the plaintiff *69 cited minutes in which the 
directors determined that the fair market value of Trados's 
common stock was $0.10 per share. Federal law mandates 
that if an issuer wants to avoid generating immediate income 
for an option recipient, then the exercise price for the option 
must be equal to or greater than the " fair market value 
of the stock at the time such option is granted .... " 26 
U.S.C. § 422(b)(4). IRS regulations require that a non-public 
company determine fair market value by taking into account 
"the company's net worth, prospective earning power and 
dividend-paying capacity, and other relevant factors." 26 
C.F.R. § 20.2031- 2. Serious penalties attach when taxpayers 

make false statements to the IRS. 41 

41 See 26 U.S.C. § 6662 (civil penalty for accuracy­
related tax underpayment); id. § 6663 (civil penalty for 

fraudulent tax underpayment); id. § 6701 (civil penalty 

for aiding and abetting understatement of tax liability); 
id. § 7201 (criminal penalty for willfully attempting to 

evade or defeat tax). In this case, I suspect any mispricing 

would not result in an underpayment. By setting the 

fair market value of the common stock above what the 
defendants now say was its actual value of zero, then 

setting the option strike price at the purported fair market 
value, the Board granted an out-of-the-money option that 

was underwater by $0.10 at the time of grant. 

The Board first determined that the fair market value of 
Trados's common stock was $0. 10 per share in July 2004, 
during the Board's initial effort to explore a sale. In making 
this determination, the directors lowered the fair market 
value from their previous valuation of $0.25 per share. JX 
200 at 3. In November 2004, the Board reiterated its $0.10 
per share determination. JX 261 at 3. In February 2005, 
contemporaneously with their decision to authorize Campbell 
to negotiate a sale to SOL at $60 million, the directors again 
resolved unanimously 

[t]hat the Board hereby determines in good faith, after 
consideration of such factors as it deems necessary and 
relevant, including, but not limited to, current financial 
condition, business outlook, status of product development 
efforts, and business risks and opportunities relevant to the 
Company, that the fair market value of the Common Stock 
of the Company is $0.10 per share as of the date hereof 
[and] ... 

[t]hat the Board hereby determines that the exercise price of 
the Options granted pursuant to these minutes of the Board 
shall be $0.10 per share, which is equal to the current fair 
market value of the Common Stock of the Company as 
determined in good faith by the Board. 

JX 319 at 00017. Most pertinently, on April 21, 2005, after the 
Board had approved the LOI and Campbell had executed it, 
the directors approved identical resolutions. JX 381 at 0151 7; 
see also Tr. 178- 82. 

At trial, the directors foreswore their earlier determinations, 
testifying that despite the recitations in the minutes that 
they determined "in good faith" that the fai r market value 
of the common stock was $0.10 per share, they actually 

did not believe at the time that it was true. 42 Their *70 
reasons for misstating the fair market value of the stock were 
hardly laudable and amounted to benefitting the Company 
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by misleading its employees and the IRS. According to the 
directors, they needed to ascribe positive value to the common 
stock so current and prospective employees would think the 

options were worth something. 43 They also thought that if 
the fair market value was set at zero or close to it, the IRS 
might get suspicious. See, e.g., Tr. 575, 641 (Hummel); Tr. 
899 (Prang). 

42 

43 

See Tr. 396 (Gandhi describing the option price as 

"arbitrary" and based on "rough rules of thumb about 

option value pricing"); Tr. 575- 76 (Hummel testifying 

that "the correct strike price [for the options] should have 

been zero" but that the Board set a price that was "not 

too far away from the real value at that time which was 

zero"); Tr. 712- 13 (Stone testifying that she believed the 

"common stock of the company" was "worth nothing" 

on April 21, 2005). Prang first testified that he actually 

believed that the fair market value of the common stock 

was $0. 10 per share on February 2, 2005. Tr. 869-

70. He later recanted and joined the other directors by 

contending that they "believed [they) couldn't set it at 

zero," so they chose $0. 10 per share for "accounting 

reasons and tax reasons and something else." Tr. 899. 

See Tr. 181 (Campbell justifying option price because 

otherwise Trados "couldn't bring new people into the 

company" and he "would have been in serious trouble"); 

Tr. 396 (Gandhi explaining "we had to do something .... 

[We were] having a hard time keeping people and 

recruiting people. They have other options in Silicon 

Valley, and we just have to feel like the equity is ... going 

to be worth something"); Tr. 497 (Prang agreeing that 

the Board set the price to "make it more attractive to the 

employees"); Tr. 899 (Prang testifying "we believed we 

couldn't set it at zero. It was [for] accounting reasons 

and tax reasons and something else. And we had to 

have, we believed, a value on [the) stock because, if 

the LOI fell through, we had to continue as an entity 

and we needed a price to issue new share grants"); Tr. 

575 (Hummel stating that a zero stock price "would 

trigger some suspicion with a [prospective J tech guy" and 

make a poor recruiting pitch); Tr. 713 (Stone explaining 

that the "business as nonnal would ... continue granting 

options to people, as part of the culture of the business, 

but also generally part of the incentives of the business. 

That's why we're doing options. Why [$0.) I 0 rather than 

another value? We had already taken the value down 

from [$0.)25 to [$0.)10. It's not an exact science"). 

Although it is difficult to countenance a "believe-me-now­
that-1-was-lying-then" defense and tempting to hold the 
defendants to their determinations of fair market value, the 
directors convinced me that the minutes were, in fact, false. 

VC portfolio company boards often use rough, even arbitrary 
rules of thumb when determining the fair market value of 

stock for purposes of option grants. 44 It is also impossible 
to overlook the fact that the fair market value determinations 
were made during an era when stock option backdating was 

prevalent among Silicon Valley technology companies. 45 

In an environment of laxity and sloppiness (at a minimum) 
regarding option grant dates, it is unsurprising for a non­
public company during the same period to have taken a less 
than rigorous approach to option-related valuation. I do not 

rely on the minutes in evaluating fair price. 

44 

45 

See New Exit, supra, at I 8 ("[W)hen granting stock 

options to employees, start-ups usually take the position 

that the stripped-down common stock is worth no more 

than ten percent of the latest preferred price .... "); Jeff 

Thomas, The Legal Spark, 78 UMKC L.Rev. 455, 472 

n. I 8 (2009) ("In the past, many startups used a I 0: I 

valuation ratio for preferred stock and common stock 

issued at the same time."); Tax Explanation. supra, at 

900 n. 86 (citing a rule of thumb that the fair market value 

of common stock should be set at one-tenth of the latest 

preferred stock price and reporting that some VCs valued 

the common stock more aggressively at one-thousandth 

of the latest preferred stock price). 

A prominent study published in early 2005 identified 

statistically abnormal patterns associated with the dates 

of stock option grants. See Erik Lie, On the Timing of 

CEO Stock Option Awards, 51 Mgmt. Sci. 802 (2005). In 

March 2006, a Wall Street Journal article brought public 

attention to SEC investigations into option backdating 

and identified companies where option grant dates 

seemed uncommonly advantageous. Charles Forelle & 

James Bandler, The Perfect Payday. Wall St. J. (Mar. 18, 

2006), available at http://www .stat.yale.edul-jay/News/ 

WSJmain.pdf; see also Lara E. Muller, Stock Option 

Backdating: Is the Government's Response Enough to 

Eliminate the Problem or Is It Still a Work in Progress?, 

5 I Santa Clara L.Rev. 33 I, 335 (20 I I) (discussing scope 

of the problem). 

*71 iii. The JMP Valuation 

To prove that Trades's value exceeded the deal price and that 
a stand-alone alternative would have generated something 
for the common, the plaintiff relied on the valuation of 
Trados that IMP prepared for the Board meeting on July 
7, 2004. See JX 198. JMP used a comparable company 
method that yielded an indicative value for Trades of 
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$55 million. Because it was based on a trading multiple, 

that number arguably included some discount for minority 

status. 46 JMP also used a comparable transaction method 
that implied an enterprise value for Trados of approximately 

$75 million. Because it was based on an acquisition multiple, 
however, that figure implicitly included some value for 

synergies. See Montgomery Cellular Hldg. Co., Inc. v. 

Dobler, 880 A.2d 206, 222 (Del.2005); Union Ill. 1995 lnv. 

Ltd. P'ship v. Union Fin. Gp., Ltd., 847 A.2d 340, 356 

(Dei.Ch.2004). To the extent Trados's stand-alone value in 
July 2004 was somewhere between $55 million and $75 
mill ion, then the JMP valuation presented a problem for the 
defendants because Trados's financial performance improved 

significantly after Campbell arrived. Moreover, in contrast 

to the 2.8 multiple implied by JMP's comparable transaction 
analysis, the Merger valued Trados at 2.3 times revenue based 
on Trados's 2004 year-end financials. See JX 279 (noting 

revenue of $25.9 million for 2004). The multiple would be 
even lower based on Trados's performance during the first 
half of2005. 

46 See M.G. Bancorp., Inc. v. Le Beau, 737 A.2d 513, 

523 (Dcl.l999) (approving adjustment to comparable 
company valuation to correct for implicit minority 

discount); Agrano.ff v. Miller, 79 1 A.2d 880, 

900 (Dei.Ch.2001) (correcting for implicit minority 
discount). I say "arguably" because scholars have raised 

fair questions about the origins and rationale underlying 

the implicit minority discount. See generally Lawrence 
A. Hamerrnesh & Michael L. Wachter, The Short and 

Puzzling Life of the "Implicit Minority Discount" in 

Delaware Appraisal Law, 156 U. Pa. L.Rev. I (2007). 

The defendants' response at trial was more strained testimony: 
McClelland claimed the July 2004 analysis was not a 
valuation at all. Tr. 933. Instead, he described JMP's work 

as simply an "application of these comparables to Trados'[s] 
ligures." Tr. 973. This was sad. JMP's analyses were titled 

"Valuation Considerations" and "Valuation Summary." JX 

198 at 12- 15. In his deposition, McClelland described the 
same pages candidly as "suggest(ing] [a] range of value." 

McClelland Oep. 64; accord id. ("Page 13 does contain 
a range of valuation."). The presentation was, on its face, 
a standard investment banker valuation that included the 

ubiquitous "football field" valuation summary. See JX 198 at 
13. 

Although I reject McClelland's timorous relabeling of JMP's 

work, the July 2004 presentation was not a valuation for the 
ages. The comparable companies and transactions that JMP 

selected were a broad admixture that implied an expansive 
range of value running from $20.4 million to $169.8 million. 

With the high end coming in more than eight times the low, 
the resulting dispersion was four times what Chancellor Allen 
famously described as a range that "a Texan might feel at 

home on." Paramount Commc'ns, 1989 WL 79880, at *13 
(describing a range of $208-402 per share). A spread of that 

magnitude might be line for a first cut, but it needed relining. 

Moreover, although the presentation implied a va lue of$55-
75 mi llion, it was clear from contemporaneous efforts to 
explore a sale that no one was interested in acquiring Trados at 
those prices. But for SOL, no one seemed interested in Trados 
at all. The real-world data called for a sharper pencil. 

*72 After July 2004, JMP never made another presentation 
to the Board. It is therefore impossible to know how JMP 

would have revised its analysis to evaluate the Merger or 
opine on fairness. Instead, in January 2005, Campbell asked 

JMP to generate a better set of comparables. On January 31, 
JMP provided a "larger number of general M & A software 
deals" that yielded a median transaction multiple of2.2 times 

L TM revenue. JX 307. JMP also broke out its comparable 
companies into a "content" set and a "language translation 

services" set (consisting of only Lionbridge and SOL). !d. 

The former had a median trading multiple of 1.6 times L TM 

revenue; the latter had a median trading multiple of 1.5 times 

L TM revenue. McClelland then asked Campbell if he "would 
like to see any of this [data] cut in another way." !d. 

Campbell took up McClelland on his offer. On February I , 

2005, JMP provided another cut of the trading multiples. At 
Campbell's request, JMP had removed Adobe, Macromedia, 

and Viewpoint from the content set and added Bowne to 
the services set, reducing the trading multiples of both sets. 

Compare JX 311 at 00735, with JX 307 at 00732. On February 
17, McClelland sent Campbell "some M & A (transaction] 

comps that work[] out to a median just under 2x [revenue]." 
JX 336. To get there, McClelland pared down the larger data 

set he produced on January 31 and added three transactions 
from 2002. Compare JX 336 at 00750, with JX 307 at 00731 . 

Campbell then asked whether "there [had] been any activity 
we could represent from the globalization players," which 
in Campbell's view meant Bowne, Lionbridge, and SOL. JX 

341 . McClelland generated a separate list of acquisitions by 

those companies, which had a median transaction multiple of 
1.3 times revenue. JX 343. 

Campbell provided the resulting multiples to the Board. In 

testifying about their support for the Merger, the directors 
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consistently recalled multiples of approximately 1.0 times 
revenue and stated that those multiples gave them comfort 
in the greater than 2.0 times revenue multiple implied by the 
Merger. SeeTr. 45,76,21 1 (Campbell); Tr. 380-81,383,387, 
429 (Gandhi); Tr. 574 (Hummel); Tr. 678, 710-11 (Stone); 
Tr. 878-79 (Prang). The plaintiff sees dark motives behind 
Campbell's actions and believes he tried to manipulate the 
valuation information to justify the SDL deal. 

I do not share this view. Despite McClelland and 
Campbell's problematic testimony on other issues and the 
winding path by which the revised multiples reached 
the Board, the evidence as a whole convinces me that 
Trados did not have any true peer companies. The best 
available comparables were the language translation services 
companies- Lionbridge, SDL, and Bowne- which traded, 
respectively, at 1.6, 1.3, and 0.6 times L TM revenue. See 

IX 316. Before Trados could capture a higher multiple, it 
needed to execute on Campbell's business plan and complete 
the transition to a primarily enterprise-driven business. 
Even then, it would be up to the market to determine 
whether the resulting business warranted a higher valuation. 
!therefore do not believe that JMP's July 2004 valuation was 
inherently credible or that Campbell nefariously manipulated 
the comparables to generate artificially low multiples. 

iv. The Expert Valuations 

Both sides introduced expert testimony on the issue of fair 
price. Gregg A. Jarrell, the defendant's expert, provided 
a balanced valuation that addressed the central issue in 
this case: whether Trados could generate positive value 
for the common stock if operated on a stand-alone basis 
*73 according to the February 2005 business plan. William 

Becklean, the plaintifrs expert, did not provide similarly 
persuasive testimony. 

Jarrell prepared comparable company and comparable 
transaction analyses but concluded that the comparables were 
insufficiently close to Trados to generate a reliable valuation. 
He therefore relied exclusively on a discounted cash flow 
("DCF") analysis based on the February 2005 business 
plan. For his projections, Jarrell started with the February 
2005 projections, which were bullish, then added a second 
stage of more moderate growth. Management's projections 
assumed that (i) revenue would grow at a compound annual 
growth rate of 24% from 2004-2007 (versus a historical 
compound annual growth rate of 18% from 200 1-2004) and 

(ii) EBITDA margins would average 15.4% from 2005- 2007 
(versus negative historical EBITDA margins in 200 I, 2002, 
and 2004 and a positive historical EBITDA margin of2% in 
2003 ). For his second stage, Jarrell started with management's 
projected revenue growth rate of31.6% in 2007, then lowered 
the growth rate evenly across each year of the live year 
secondary period to reach a perpetuity growth rate of 7%. 
This calculation effectively assumed that between 2004 and 
2012, Trados's revenue would grow annually at a rate of 
21%. For his second stage EBITDA margins, Jarrell began 
with management's projected margin of 19.4% in 2007, then 
lowered the margin evenly across each year to ultimately 
reach 15% in 2013. Based upon these assumptions, Jarrell 
projected net cash flow for Trados of negative $483,000 in 
2005 rising to $9.3 million in 2013. 

In steady state, it is typically assumed that future business 
growth will approximate that of the overall economy. See e.g., 

Global GT LP v. Golden Telecom, Inc., 993 A.2d 497, 513 
(Dei.Ch.2010) (noting that nominal GOP growth can be an 
appropriate proxy for a perpetual growth rate), aj]'d, Golden 

Telecom, Inc. v. Global GT LP, II A.3d 214 (Del.2010). 
Jarrell used a perpetuity growth rate of 7% because it is the 
long-term growth rate of the U.S. economy since the end of 
World Warn. This was generous to the plaintiff; Delaware 

decisions often use lower growth rates. 47 

47 See, e.g., Gearreald v. Just Care, Inc., 2012 WL 

15698 18, at •7 (Dei.Ch. Apr. 30, 20 12) (applying 5.5%); 

S. Muoio & Co. LLC v. Hallmark Entm't lnvs. Co., 20 II 

WL 863007, at •21 (Dei.Ch. Mar. 9, 201 1) (applying 1-

3%), aff'd, 35 A .3d 419 (Del.201 1); Global GT. 993 A.2d 

at 513 (applying 5%); In re PNB Hldg. Co. S'holders 

Lilig., 2006 WL 2403999, at •31 (Dei.Ch. Aug. 18, 2006) 

(applying 5%); Del. Open MRJ Radiology Assocs .. P.A. 

v. Kessler, 898 A.2d 290, 337 (Dei.Ch.2006) (applying 

4%); Henke v. Trilithic Inc., 2005 WL 2899677, at 

• 1 0 (Dei.Ch. Oct. 28, 2005) (applying 5o/,); Andaloro 

v. PFPC Worldwide, Inc. , 2005 WL 2045640, at • t3 

(Dei.Ch. Aug. 19, 2005) (applying 5%); Gholl v. 

£machines, Inc., 2004 WL 2847865, at •13 (Dei.Ch. 

Nov. 24, 2004) (applying 5%), aff'd, 875 A.2d 632 

(De1.2005); Dobler v. Montgomery Cellular Hldg. Co., 

Inc., 2004 WL 227 1592, at •7, •17 (Dei.Ch. Sept. 30, 

2004) (applying 4%), aff'd in part, rev'd in part, 880 

A.2d 206 (Del.2005); Prescoll Gp. Small Cap, L.P. v. 

Coleman Co., Inc., 2004 WL 2059515, at *30 (Dei.Ch. 

Sept. 8, 2004) (applying 5%); Lane v. Cancer Treatment 

Ctrs. of Am., Inc., 2004 WL 1752847, at *3 1 (Dei.Ch. 

July 30, 2004) (applying 5%); Cede & Co. v. JRC Acq. 
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Corp. , 2004 WL 286963, at *6 (Dei.Ch. Feb. I 0, 2004) 

(applying 3.5%). 

For his discount rate, Jarrell used 18.5%, derived through a 
standard WACC methodology. Valuation reference sources 
would suggest a discount rate of2 1.82% for Trados in 2005. 
See JX 669 at 27 (comparing Jarrell's W ACC to an Ibbotson 
Associates report). The plaintiff did not criticize the discount 
rate before or during trial. 

Using these figures, the sum of the present value of the 
terminal value, tax savings, *74 and cash flows was $48.6 
million. Adding back Trados's cash on hand as of the Merger 
produced a going concern value for Trados of $5 1.9 million. 

As Jarrell explained at trial, the $51.9 million generated by 
his DCF represented the best case scenario that the plaintiff 
claimed that the Board should have pursued: 

[O]ne of the important questions on the table here is what 
would be the value of Trados if it had decided not to sell 
itself, if it had just, you know, said, "Look, let's try to make 
this work and let's see what we're going to be worth down 
the road." And I think that the answer is given by this DCF 
analysis. At least the best point estimate would be given 
by this DCF analysis, because the DCF analysis is based 
on [Campbell's] projections that basically assume you hit 
a home run with respect to these plans. And they do not 
include certain of the costs. 

So if everything went right, you stayed the course, you 
stayed independent ... [and] Trados went out and figured 
out a way to do this new plan and get these revenues and 
get these profits and not have to spend much money doing 
it, then this would be what would happen .... [T]he present 
value of that plan is given by this DCF analysis. 

Tr. 1184-85. The present value of the DCF, based on 
Campbell's business plan, was less than the Merger proceeds 
of $60 million. 

Becklean did not prepare a DCF analysis, opting instead 
for three alternative methods. First, he valued Trados 
using L TM revenue multiples derived from the comparable 
companies JMP produced in early 2005. This method 
generated an implied value for Trados of $43.0 million. 
Becklean added a 25% control premium to imply a value of 
$53.7 million (below the Merger price). Second, Becklean 
valued Trados using L TM revenue multiples generated from 
a survey of transactions in the Capital IQ database involving 
companies in the "enterprise software industry" ranging in 

deal value from $50-250 million. JX 593 at 12. This method 
generated an implied value for Trados of $68.2 million. 
Third, Becklean valued Trados using a comparables-of­
comparables analysis in which he derived a list of comparable 
transactions by looking at lists of comparable transactions 
generated by investment bankers in fai rness opinions for 
target companies deemed comparable to Trados. See id. atl 3. 
The L TM revenue multiple derived from the comparables-of­
comparables approach generated an implied value for Trados 
of$85.4 million. 

There are a number of problems with Becklean's work 
in this case. For one, in the two comparable transaction 
methodologies that generated values greater than the Merger 
price, Becklean did not back out any synergies. As estimates 
of stand-alone value, those figures are unreliably high. See 

Montgomery Cellular, 880 A.2d at 222; Union 111., 847 
A.2d at 356. For another, Becklean gamed the relative 
weightings of his three methodologies. In his initial report 
from 2008, Beck lean weighted the three methods equally and 
stated there was no reason to emphasize one over another. 
His 2008 report made some errors that produced higher 
valuations than those set forth above. After Jarrell offered 
his criticisms of the report, Beck lean issued a revised report 
in 2011 that adopted some of Jarrell's suggestions, thereby 
lowering his valuations. To compensate, Becklean gave a 
60% weight to his comparables-of-comparables approach and 
20% weightings to the others, which brought his valuation 
back up to $75.6 million. An equal weighting would have 
produced a figure of $69.1 million. Becklean *75 justified 
the new weighting as a "feels right sort of thing." Tr. 1130. 

Yet another problem was Becklean's fai lure to demonstrate 
that the reference companies and transactions he used 
were comparable to Trados. "[T]he utility of a market­
based method depends on actually having companies that 
are sufficiently comparable that their trading multiples 
provide a relevant insight into the subject company's own 
growth prospects. When there are a number of corporations 
competing in a similar industry, the method is easiest to 
deploy reliably." In re Orchard Enters., Inc., 2012 WL 
2923305, at •9 (Del.Ch. July 18, 20 12). Beck lean's data 
sets generated wide ranges of multiples (0.5- 8.5 for one; 
0.4-21.0 for another; and 0.9-3.6 for a third), indicating 
that the companies in each data set were not in fact 
comparable. See, e.g., JRC Acq., 2004 WL 286963, at 
• 11 (excluding com parables analysis where the wide range 
violated "any concept of comparability"). More focused 
analysis revealed significant differences. For example, in his 
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enterprise software transactions analysis, Becklean applied 
transaction multiples derived from acquired enterprise 
software companies. See JX 593 at 12. Although Trados was 
trying to establish itself as an enterprise software company, it 
had not achieved that goal at the time of the Merger. In 2004, 
Trados generated 38% of revenue from enterprise software 
sales; in 2005, Trados budgeted 46% from enterprise software 
sales. See JX 447 at 50581- 82. Becklean's application of an 
enterprise software multiple to I 00% ofTrados's revenue was 
misleading because enterprise software companies were more 
highly valued than Trados's residual business. 

Becklean came closest to the mark with a modified version 
of Jarrell's DCF that used an exit multiple derived from his 
comparable company analysis to calculate the terminal value. 
This method generated an implied value for Trados of $77.8 
million. When valuing a VC-backed portfolio company, using 
an exit multiple could make sense, because this technique 
recognizes that VCs often exit through trade sales. Ln this 
case, however, at least two problems fatally undermined 
Becklean's modified DCF, one methodological and the other 
factual. 

From a methodological standpoint, Becklean did not use the 
same set of seventeen comparable companies for his exit 
multiple that he used in his comparable companies analysis. 
Becklean reduced his original seventeen to twelve and then to 
eight, thereby compromising the credibility of all three sets. If 
the seventeen companies used originally were really the best 
comparables, why change them? Lf the later cuts were better, 
why use the first set? 

As a factual matter, Becklean's modified DCF assumed 
Trados could be sold at the end of the projection period 
for 1.3- 1.7 times revenue with the uncertainty surrounding 
that outcome appropriately captured in Jarrell's discount 
rate of 18.5%, a relatively conservative WACC for Trados. 
But the evidence at trial demonstrated that the market for 
companies in the translation space was consolidating rapidly. 
Two of Trados's most logical transaction partners- Bowne 
and Lionbridge-combined in 2005. The relative scarcity of 
suitable acquirers was not matched by a similar shortage 
of targets. Trados was one of several translation companies 
on the market, so if Trados passed on a sale to SOL, 
then SOL could go elsewhere. To the extent SDL made 
other acquisitions, it is far from certain that SOL would 
have had the same level of interest in Trados in the future. 
Although Campbell planned as an alternative to a near-term 
sale the repositioning of Trados as a content management 

*76 company with the potential to merge-up at a higher 
multiple in that space, that path presented the greatest risk 
because of the need to transition the business, obtain capital, 
and have an acquirer credit the Company's greater value. To 
anticipate that Trados could exit through a sale at the end 
of the projection period and use the same discount rate that 
Jarrell used for stand-alone cash flows underestimates the 
uncertainty associated with that path. 

Jarrell's DCF valuation addressed the central question of 
fairness presented by this case. Jarrell made reasonable and 
plaintiff-friendly assumptions, yet his valuation still did not 
generate any return for the common. His work provided 
helpful input on the issue of fair price. Becklean's did not. 

c. The Unitary Determination Of Fairness 

1231 Although the defendant directors did not adopt 
any protective provisions, failed to consider the common 
stockholders, and sought to exit wiU10ut recognizing 
the conflicts of interest presented by the Merger, they 
nevertheless proved that the transaction was fair. The 
Delaware Supreme Court has characterized the proper "test 
of fairness" as whether "the minority stockholder shall 
receive the substantial equivalent in value of what he had 
before." Sterling v. Mayflower Hotel Corp., 93 A.2d I 07, 
114 (Del.l 952); accord Rosenb/au v. Getty Oil Co., 493 
A.2d 929, 940 (Del.1 985). If Trados's common stock had 
no economic value before the Merger, then the common 
stockholders received the substantial equivalent in value of 
what they bad before, and the Merger satisfies the test of 
fairness. See Blackmore P'rs, 864 A.2d at 85- 86 (recognizing 
that the defendants could satisfy the entire fairness test if they 
proved that "there was no future for the business and no better 
alternative for the unit holders"); see also Orban, 1997 WL 

153831. 48 

48 In Orban, Chancellor Allen assumed that the entire 

fairness test would apply to a recapitalization and third 
party merger in which all of the consideration went to 

the preferred stockholders to satisfy their liquidation 

preference, leaving nothing for the common. 1997 WL 
15383 1, at •1. It was undisputed that (i) the merger 

was an arm's length transaction, (ii) the price paid 

by the acquirer was a fair price for the corporation, 
and (iii) the board believed the merger represented 

the best transaction available. To obtain pooling of 
interests accounting treatment, however, the transaction 
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was structured to require the aftinnative vote of 90% of 

the common stockholders. This feature enabled a large 

common holder to threaten to block the deal unless he 

received side consideration. In response, the board took 

action to facilitate the dilution of his voting interest, 

thereby removing his blocking power. /d. at *6-7. In 

the ensuing lawsuit, the common stockholder did not 

argue that his shares had economic value but rather that 

the 90% approval condition "gave [his} stock a certain 

value, " namely holdup value. ld. at *8. Moreover, the 

90% approval condition was not a property right of the 

common stock, but rather a condition included in the 

transaction for the benefit of the acquirer. /d. at *9. 

Under those circumstances, where the common stock had 

no economic value before the transaction and was not 

deprived of any property right, Chancellor Allen held 

that the transaction satisfied the entire fairness test. To 

my mind, the fiduciary principles implied by Orban are 

the same as those applied in this case. The difference is 

one of degree: the MIP neutralized common stockholder 

opposition subtly; the dilution in Orban did so directly. 

Despite the directors' often problematic testimony, they 
proved that Trados did not have a reasonable prospect of 

generating value for the common stock. Trados's ability to 
do so depended on financing its business plan with internally 

generated cash and the remaining venture debt. To the extent 
Trados needed outside funds, the Company could not raise 
them. None of the VC finns would put more money *77 

into Trados, and they had no obligation to. See Equity­
Linked. 705 A.2d at I 057 ("[The preferred stockholders] 

were unwilling to put in more money. The preferred is of 
course not to be criticized for that. They have every right 
to send no good dollars after bad ones. Indeed, they had 

the right to withhold necessary consents to salvage plans 

unless their demands were satisfied."). As a practical matter 
no outside VC finn would invest without participation from 

the Company's existing backers. 49 

49 See Tr. 280 (Scanlan); Tr. 369 (Gandhi); Tr. 705-()7 

(Stone); see also Jose M. Padilla, What's Wrong with 

a Washout?: Fiduciary Duties of the Venture Capitalist 

Investor in a Washout Financing, I Hous. Bus. & Tax 

L.J. 269, 279-80 (2001) ("[V)enture capitalists will not 

invest in a company where existing investors do not 

participate."); Joseph W. Bartlett & Kevin R. Garlitz, 

Fiduciary Duties in Burnout/Cramdown Financings, 20 

J. Corp. L. 593, 601 (1995) ("(O)nce a group of YCs 

have invested, it is rare that an issuer will have the 

ability to raise substantial capital unless the existing 

investors agree to ' play' -continue to invest- in future 

rounds of financing .... [T)he company can be given the 

putative opportunity to seek alternative sources, but the 

venture capital community is small and incestuous, with 

most managers knowing each other. If the company's 

existing cadre of YC investors is not willing to continue 

to support the company, then it is unlikely that any new 

investor will be interested."). For outside YCs to invest 

without existing investor participation would run the risk 

of buying a lemon. See generally George A. Akerlof, 

The Market for "Lemons": Quality Uncertainty and the 

Market Mechanism, 84 Q.J. Econ. 488 (1970). 

Trados also could not return to the venture debt market. 

Venture debt providers are not like commercial lenders who 

rely primarily on the strength of a business and its cash flows. 
Venture debt providers see themselves as bridging a company 

to the next round of VC financing or a sale. See Darian M. 
Ibrahim, Debt as Venture Capital, 2010 U. Ill. L.Rev. 1169, 

11 73 (20 I 0). Trados had played the venture debt card for its 
stage. 

If Trados could not self-fund its business plan, then the 

Company could not execute it. Even if it could self-fund, 

Trados had to build value at a rate exceeding the 8% 
cumulative dividend earned by the preferred to generate a 

return for the common. Having considered the directors' 
trial testimony, the documentary record, and Jarrell's DCF 
analysis, I believe that Trados would not be able to grow at 

a rate that would yield value for the common. Trados likely 
could self-fund, avoid bankruptcy, and continue operating, 
but it did not have a realistic chance of generating a sufficient 

return to escape the gravitational pull of the large liquidation 
preference and cumulative dividend. 

I reach this conclusion despite regarding Trados's prospects 
as more bullish than the gloomy picture painted by the 
defendants, particularly with a savvy operator like Campbell 

at the helm. As noted, I do not believe Trados faced mortal 
crises, but it did face risks. Its business was volatile, and 
Trados could suffer a bad quarter or lose market share to 

competitors. And the external threats were becoming more 
serious. Lionbridge had been a longtime business partner, but 

in 2004 it began competing directly with Trados. In 2005, 

Lionbridge first acquired Logoport, a translation software 
company, then agreed to acquire Bowne, historically another 

large Trados customer. Other smaller translation companies 

like Idiom and GlobaiSight were seeking buyers, suggesting a 
soft market. Given optimal conditions, Jarrell's DCF analysis 
demonstrated that the Febn1ary 2005 business plan would not 

generate value for the common. The conditions Trados faced 

were not as dire as the defendants claimed, but they were 
suboptimal. 
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*78 In light of this reality, the directors breached no duty 
to the common stock by agreeing to a Merger in which the 
common stock received nothing. The common stock had 
no economic value before the Merger, and the common 
stockholders received in the Merger the substantial equivalent 
in value of what they had before. 

Under the circumstances of this case, the fact that the 
directors did not follow a fair process does not constitute 
a separate breach of duty. As the Delaware Supreme Court 
has recognized, an unfair process can infect the price, result 
in a finding of breach, and warrant a potential remedy. 
See, e.g., Kahn v. Tremont Corp., 694 A.2d 422, 432 
(Del.l997) ("[H]ere, the process is so intertwined with price 
that under Weinberger's unitary standard a finding that the 
price negotiated by the Special Committee might have been 
fair does not save the result."). On these facts, such a finding is 
not warranted. The defendants' failure to deploy a procedural 
device such as a special committee resulted in their being 
forced to prove at trial that the Merger was entirely fair. 
Having done so, they have demonstrated that they did not 
commit a fiduciary breach. 

B. The Appraisal Claim 
The determination that no breach of duty occurred because 
the Merger price was fair does not necessarily moot the 
companion appraisal proceeding. "In an entire fairness case, 
the matter only proceeds to the remedial phase if the 
transaction fails the test of fairness." Reis, 28 A .3d at 466. 
"The value of a corporation is not a point on a line, but a 
range of reasonable values .... " Cede & Co. v. Technicolor, 

inc., 2003 WL 23700218, at *2 (Del.Ch. Dec. 31, 2003), 
a./J'd in part, rev'd in part on other grounds, 884 A.2d 26 
(De1.2005). A court could conclude that a price fell within 
the range of fairness and would not support fiduciary liability, 
yet still find that the point calculation demanded by the 
appraisal statute yields an award in excess of the merger price. 
Compare Technicolor Ill, 663 A.2d at 1176-77 (affirming 
determination that merger consideration of$23 per share was 
entirely fair), with Cede & Co. v. Technicolor, inc., 884 A.2d 
26, 30 (Del.2005) (awarding fair value in appraisal of$28.41 
per share). 

This case will not support a higher point determination. The 
Supreme Court "has defined 'fair value' as the value to a 
stockholder of the firm as a going concern, as opposed to 
the firm's value in the context of an acquisition or other 
transaction." Golden Telecom, II AJd at 217. If Trados 

continued to operate as a stand-alone entity, then the common 
stock had no economic value, whether for purposes of an 
entire fairness case or an appraisal proceeding. Trados had 
no realistic chance of growing fast enough to overcome 
the preferred stock's existing liquidation preference and 8% 
cumulative dividend. The fair va lue of Trados's common 
stock for purposes of 8 Del. C. § 262 is zero. 

C. The Request For An Award Of Attorneys' Fees And 
Expenses 
In addition to the prospect of a fee award if he prevailed, the 
plaintiff preserved the right to seek fees and expenses under 
the bad faith exception to the American Rule. "Although 
there is no single definition of bad faith conduct, courts have 
found bad faith where parties have unnecessarily prolonged 
or delayed litigation, falsified records or knowingly asserted 
frivolous claims." Johnston v. Arbitrium (Cayman is.) 

Handels AG, 720 A.2d 542, 546 (Del.l998) (footnotes 
omitted). Bad faith conduct also can include reversing 
position on issues and changing testimony to suit the moment. 
See Montgomery Cellular, 880 A.2d at 227- 28. "The purpose 
*79 of the 'bad faith' exception is to 'deter abusive litigation 

in the future, thereby avoiding harassment and protecting the 
integrity of the judicial process. ' " Kaung v. Cole Nat. Corp., 

884 A.2d 500, 506 (Del.2005) (quoting Schlank v. Williams, 

572 A.2d 101 , 108 (D.C.App.l990)). 

There is good reason to think that fees might be shifted. 
Serial failures to produce documents marred the discovery 
process. The plaintiff filed four motions to compel, each 
of which prompted the production of additional documents 
either to moot the motion, after receiving guidance from 
the court, or because the motion was granted at least in 
part. On one occasion, Chancellor Chandler deferred ruling 
on whether to impose sanctions until the completion of the 
case. See Christen v. Trados inc., 2008 WL 5255817, at *2 
(Del.Ch. Dec. 12, 2008). Viewed as a whole, the defendants' 
conduct during discovery could have needlessly increased the 
litigation's cost. 

The defendants also filed three separate motions for summary 
judgment. At least one-the motion for summary judgment 
in the appraisal case-could be regarded as frivolous. This 
motion argued that the plaintiff waived his appraisal rights 
under a stockholder agreement when the Merger agreement 
itself provided for appraisal. 

The directors' frequently less-than-credible trial testimony 
and their changes of position between deposition and trial 
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could provide a further basis for fee-shifting. So too could 
the directors' belated disavowal of the four sets of minutes in 

which the Board ostensibly determined in good faith that the 
fa ir value of the common stock was $0.10 per share and upon 

which this court previously relied. 

At this point, the parties have not briefed the question of fee­

shi ft ing. For present purposes it suffices to grant the plaintiff 
leave to make a formal application. 

End of Document 

Ill. CONCLUSION 

The defendants proved that the decision to approve the 
Merger was entirely fair. The fair value of the common stock 

for purposes of appraisal was zero. Within ten days, the 

parties shall confer and submit a stipulation establishing a 
briefing schedule for the plaintiffs fee application. 
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